United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


APRIL TERM, 1926. 


No. 4476. 



No. —, SPEC IAL CALENDAR. 


ANNA DICKHAUT, PLAINTIFF IN ERROR, 

vs. 

* * 

UNITED STATES/ 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF. 

COLUMBIA. 



FILED MAY 28, 1926. 

1 

PRINTED JULY 7, 1926. 


Court of Appeals of the District of Columbia 

OCTOBER TERM, 1926 

No. 4476. 


No. —, SPECIAL CALENDAR. 


ANNA DICKHAUT, PLAINTIFF IN ERROR, 

VS. 

UNITED STATES. 


IN ERROR TO THE POLICE COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Information . 1 1 

Prosecutions . 2 2 

Letter . 5 5 

Recognizance . 6 5 

Search warrant. 8 7 

Return . 9 8 

Depositions of G. T. King, W. D. Amis, F. T. Rose, and 

Earl Schoo. 10 9 

Motion to quash. 12 11 

Affidavit of Anna May Dickhout. 13 12 

Motion to return property. 16 .14 

Motion . 18 15 

Order . 20 15 

Notice . 22 16 

Bill of exceptions. 23 17 

Testimony of Walter Dickhout. 23 17 

Testimony of Anna Dickhout. 23 17 

Writ of error. 26 18 

Certificate . 28 19 


Judd & Detweileb (Inc.), Printers, Washington, D. C., June 24, 1926. 





















Court of Appeals of the District of Columbia 


No. 4476. 

Anna Dickhaut, Plaintiff in Error, 

vs. 

United States. 


1 In the Police Court of the District of Columbia, July 

Term, 1924. 

Hitt, Judge. 

No. 268,837. 

United States 
vs. 

Anna Dickhart. 

Information for Violation National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Information filed July 21st, 1924. 

July 12th, 1924.—Recognizance in the sum of $1,500 en¬ 
tered into to appear in Police Court—P. F. O’Connor, 
Surety. 

Nov. 14th, 1924.—Plea not guilty—jury trial demanded. 

Feb. 16th, 1925.—Motion to quash search warrant and to 
suppress evidence filed, said Motion inside Information No. 
268,838, United States vs. Walter Dickhart. Hearing on 
Motion set for 2:30 July 31st, 1925. 

1—4476a 
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ANNA DICKIIAUT YS. UNITED STATES. 


July 31st, 1925— Motion to return property filed and to 
take testimony on quashing search warrant. 

Aug. 1st, 1925.—Motion to take testimony on search war¬ 
rant granted, and testimony taken. 

Dec. 12th, 1925.—First count, Nolle Prosse entered by 
the Assistant District Attorney with the consent of the 
Court and Motion to quash search warrant granted—de¬ 
fendant discharged. 

Mar. 29th, 1926.—Motion for return of property denied, 
exceptions noted to the ruling of the Court and notice given 
of applying to the Court of Appeals for a Writ of Error. 

Apr. 2nd, 1926.—Bill of Exceptions submitted. 

Apr. 20th, 1926.—Bill of exceptions settled, signed, sealed 
and filed. 

May 21st, 1926.—Writ of Error received from Court of 
Appeals. 

May 28th, 1926.—Copy of record and proceedings in this 
case together with Writ of Error transmitted to the Court 
of Appeals in obedience to said Writ. 

2 First Count. 

In the Police Court of the District of Columbia, July Term, 

A. D. 1924. 

District of Columbia, ss : 

Peyton Gordon, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by David A. Hart, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the Fourteenth day of July in the 
year of our Lord one thousand nine hundred and twenty- 
four in this said Term, and for the said United States, gives 
the Court here to understand and be informed, on the oath 
of one Carlton Talley, that one Anna Dickhart, late of the 
District aforesaid, on the ninth day of July, in the year of 
our Lord one thousand nine hundred and twenty-four, with 
force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did then and there unlawfully 
sell a certain intoxicating liquor to wit a liquid com¬ 
pound containing more than one-half of 1 per cent of alco¬ 
hol by volume and being fit for use as a beverage, against 
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the form of the statute in such case made and provided, and 
against the peace and Government of the United States of 
America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in man¬ 
ner and form as aforesaid, prays the consideration of the 
Court here in the premises, and that due proceedings may 
he had against the said Anna Dickhart in this behalf to 
make her answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States 
in and for the District of Columbia. 

3 Second Count. 

In the Police Court of the District of Columbia, July Term, 

A. D. 1924. 

District of Columbia, ss : 

Peyton Gordon, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by David A. Hart, 
Esquire, one of his assistants, comes here into Court, at the 
District aforesaid, on the Fourteenth day of July in the 
year of our Lord one thousand nine hundred and twenty- 
four in this said Term, and for the said United States, gives 
the Court here to understand and be informed, on the oath 
of one Carlton Talley that one Anna Dickhart, late of the 
District aforesaid, on the Twelfth day of July, in the year 
of our Lord one thousand nine hundred and twentv-four, 
with force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, did then and there unlawfully 
Possess a certain intoxicating liquor, to wit a liquid 
compound containing more than one-half of 1 per cent of 
alcohol by volume and being fit for* use as a beverage, 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and Government of the United 
States of America. 

Whereupon, the said Attorney of the United States, w T ho, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
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the Court here in the premises, and that due proceedings 
may be had against the said Anna Dickhart in this behalf to 
make her answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States, 
in and for the District of Columbia, 
By DAVID A. HART, 

Ilis said Assistant. 

Personally appeared Carlton Talley before me this Four¬ 
teenth day of July, A. D. 1924, and being duly sworn ac¬ 
cording to law doth, declare and say that the facts as set 
forth in the foregoing information are true. 

DAVID A. HART, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

4 [Endorsed:] $1,500. 0. B. P. F. O’C. Hitt, Judge. 

No. 268,837. United States vs. Anna Dickhart. Nov. 
14,1924. Jury Trial Demanded. 11/14/24. P. N. G. J. T. D. 
Viol. Nat. Prob. Act. (Lynch.) Witnesses: Carlton Talley, 
Howard E. Ogle, Fred T. Rose, Earl Aclioo. 7-21-24, 7-22- 

24, 11-14-24, 12-12-24, 1-2-25, 1-16-25, 2-6-25, 2-13-25, 7-29- 

25, 7-31-25, 8-1-25, 8-8-25, 8-15-25, Hearing on Motion, 11-23- 
25, 11-28-25, 12-5-25, 12-12-25. Filed Jul. 21, 1924. 
F. A. Sebring, Clerk Police Court, D. C. 2/16/1925.—Mo¬ 
tion to quash search warrant and to suppress evidence 
filed. Motion inside. Information #268,838 vs. Walter 
Dickhart. 7/31/25.—Hearing on Motion. 2:30 p.m. 7/31/ 
25.—Motion to return property filed, and to take testimony 
on quashing search warrant. 8/1/25.—Motion to take testi¬ 
mony on search warrant granted, and testimony taken. 
Dec. 12, 1925.—Motion to quash search warrant granted. 
Dis. J. S. A. (See Inside.) 268,837. 12-12-25.—Cir. No. 
1. Nolle Prossed as to 1st Count in view of quashing of 
search warrant by r Court and further Achoo not available 
nor worthy r of belief. Officers state they do not believe any 
sale was ever made from this defendant. D. A. Hart, Asst. 
U. S. Atty. Mar. 29, 1926.—Motion for return of property 
denied. Exceptions noted to the ruling of the Court and no¬ 
tice given of applying to Court of Appeals for writ of 
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error. 4-2-26.—Bill of exceptions submitted. 4-20-26.— 
Bill of exceptions signed, sealed and settled and filed. May 
21, 1926.—Writ of Error received from Court of Appeals. 
May 28, 1926.—Copy of record and proceedings in this case 
together with writ of error transmitted to Court of Appeals 
in obedience to said writ. 

5 Metropolitan Police Department. 

4th Precinct. 

Washington, D. C., July 12th, 1924. 
To the Clerk Police Court, Washington, D. C. 

Sir: 

Anna Dickhaut is held at this Station charged with sell¬ 
ing and illegal possession whiskey. 

Remarks: 22 Bottles of wine; 209 quarts of red whiskey. 

IRA SHEETZ, 

Captain , Fourth Precinct, 
By H. R. CRAWFORD, M. P. 

Issued to P. F. O’Connor. 

Date: July 12-24. Time: 1:15 P. M. 

6 Recognizance. 

In the Police Courl of the District of Columbia, the 12 Day 

of July, A. D. 1924. 

United States 
vs. 

Anna Dickhaut. 

The defendant and P. F. O’Connor, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of Fifteen Hundred Dollars, lawful 
money of the United States, to be levied of their and each 
of their goods and chattels, lands and tenements, upon 
conditions, nevertheless, that if the said defendant shall 
personally appear before the Police Court of the District 
of Columbia from day to day, at the present and any 
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the Court here in the premises, and that due proceedings 
may be had against the said Anna Dickhart in tiiis behalf to 
make her answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States, 
in and for the District of Columbia, 
By DAVID A. HART, 

His said Assistant. 

Personally appeared Carlton Talley before me this Four¬ 
teenth day of July, A. D. 1924, and being duly sworn ac¬ 
cording to law doth, declare and say that the facts as set 
forth in the foregoing information are true. 

DAVID A. HART, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

4 [Endorsed:] $1,500. 0. B. P. F. O’C. Hitt, Judge. 

No. 268,837. United States vs. Anna Dickhart. Nov. 
14,1924. Jury Trial Demanded. 11/14/24. P. N. G. J. T. D. 
Viol. Nat. Prob. Act. (Lynch.) Witnesses: Carlton Talley, 
Howard E. Ogle, Fred T. Rose, Earl Aclioo. 7-21-24, 7-22- 

24, 11-14-24, 12-12-24, 1-2-25, 1-16-25, 2-6-25, 2-13-25, 7-29- 

25, 7-31-25, 8-1-25, 8-8-25, 8-15-25, Hearing on Motion, 11-23- 
25, 11-28-25, 12-5-25, 12-12-25. Filed Jul. 21, 1924. 
F. A. Sebring, Clerk Police Court, D. C. 2/16/1925.—Mo¬ 
tion to quash search warrant and to suppress evidence 
filed. Motion inside. Information #268,838 vs. Walter 
Dickhart. 7/31/25.—Hearing on Motion. 2:30 p.m. 7/31/ 
25.—Motion to return property filed, and to take testimony 
on quashing search warrant. 8/1/25.—Motion to take testi¬ 
mony on search warrant granted, and testimony taken. 
Dec. 12, 1925.—Motion to quash search warrant granted. 
Dis. J. S. A. (See Inside.) 268,837. 12-12-25.—Cir. No. 
1. Nolle Prossed as to 1st Count in view of quashing of 
search warrant by Court and further Achoo not available 

. nor worthy of belief. Officers state they do not believe any 
sale was ever made from this defendant. D. A. Hart, Asst. 
U. S. Atty. Mar. 29, 1926.—Motion for return of property 
denied. Exceptions noted to the ruling of the Court and no¬ 
tice given of applying to Court of Appeals for writ of 
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error. 4-2-26.—Bill of exceptions submitted. 4-20-26.— 
Bill of exceptions signed, sealed and settled and filed. May 
21, 1926.—Writ of Error received from Court of Appeals. 
May 28, 1926.—Copy of record and proceedings in this case 
together with writ of error transmitted to Court of Appeals 
in obedience to said writ. 

5 Metropolitan Police Department. 

4th Precinct. 

Washington, D. C., July 12th, 1924. 
To the Clerk Police Court, Washington, D. C. 

Sir: 

Anna Dickhaut is held at this Station charged with sell¬ 
ing and illegal possession whiskey. 

Remarks: 22 Bottles of wine; 209 quarts of red whiskey. 

IRA SIIEETZ, 

Captain , Fourth Precinct, 
By H. R. CRAWFORD, M. P. 

Issued to P. F. O’Connor. 

Date: July 12-24. Time: 1:15 P. M. 

6 Recognizance. 

In the Police Court of the District of Columbia, the 12 Day 

of July, A. D. 1924. 

United States 
vs. 

Anna Dickhaut. 

The defendant and P. F. O’Connor, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of Fifteen Hundred Dollars, lawful 
money of the United States, to be levied of their and each 
of their goods and chattels, lands and tenements, upon 
conditions, nevertheless, that if the said defendant shall 
personally appear before the Police Court of the District 
of Columbia from day to day, at the present and any 
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future term thereof, until the said cause shall he finally 
disposed of and answer the charge of Vio. Nat’l Prob. Law 
against her therein preferred, and shall not depart from 
the Court without leave, then this recognizance to be void 
and of none effect. 

ANNA DICKHAUT. 

P. F. O’CONNOR. 

Acknowledged in open court before me. 

[seal.] " F. A. SEBRING, 

Clerk , 

By J. 8. ADDISON, 
Deputy Cleric Police Court, D. C. 

7 In the Police Court of the District of Columbia, 12 

Day of July, A. D. 1924. 

P. F. O’Connor, surety in the within recognizance, being 
duly sworn, says that he is worth, over and above all his 
debts and liabilities the sum of Fifty Thousand Dollars in 
unincumbered real estate, situated in the District of Colum¬ 
bia; that a part of the real property so owned by — is de¬ 
scribed as follows:-and is worth the sum of — Dollars; 

that — owns said property in fee simple, free and unin¬ 
cumbered by deed of trust, mortgage, judgment, or other¬ 
wise —; that — is not surety nor responsible on subsisting 
bonds in the Police Court or the Supreme Court of the Dis¬ 
trict of Columbia to exceed in the aggregate the value of 
his unincumbered real estate and is not on a forfeited bond 
in either Court. 

P. F. O’CONNOR. 

Witness: 


Subscribed and sworn to before me this 12 day of July, 
1924. 


F. A. SEBRING, 

PI pvlc 

By J. S. ADDISON, 
Deputy Clerk Police Court, D. C. 


[Endorsed:] Copy. No. 268,837. Police Court, District 
of Columbia. Recognizance to Answer in the Police Court. 
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United States vs. Anna Dickhaut. $1,500.00. P. F. O’Con¬ 
nor, Surety. Taken the 12 day of July 192 . J. S. Addison, 
Deputy Clerk, Police Court, D. C. (Seal.) 

B Search Warrant. 

United States of America, 

District of Columbia, ss: 

The President of the United States of America to W. D. 
Amis, Geo. T. King, F. T. Rose, Federal Prohibition 
Agent-: 

Whereas I, George H. Macdonald, a United States Com¬ 
missioner lor the District of Columbia, upon consideration 
of a complaint made bv the aforesaid Federal Prohibition 
Agent-, duly assigned to duty in the District of Columbia, 
have examined on oath orally the said Federal Prohibition 
Agent-, the complainant- herein, and a witness, Earl Schoo, 
and have caused them to subscribe to their affidavits in 
support of the complaint, and 

Whereas the said affiant states on his oath that he is 
positive, and the said Federal Prohibition Agent states on 
his oath that he does verily believe, from the statements 
of said affiant, that intoxicating liquor containing one-half 
of one percent or more of alcohol by volume and lit for 
beverage purposes, is unlawfully held, possessed, contained, 
concealed and held for sale in the premises of one Walter 
Dickhart, said premises being described as 916 Virginia 
Ave. S. W., and being within the District of Columbia, and 
Whereas from the oral examination under oath and the 
affidavit of the said affiant it appears that he purchased 
within said premises from white woman in premises on 
July 9, 1924, a quantity of intoxicating liquor, to wit, V 2 
pint of whiskey, and paid her therefor the sum of $1.00 
in cash, and that the said intoxicating liquor contains one- 
half of one percent or more of alcohol by volume and is 
tit for beverage purposes, and 

Whereas the said Federal Prohibition Agent prays that 
a search warrant be issued under authority of Title II, 
Sections 2, 3, 6 and 25 of the National Prohibition Act as 
amended, of the statutes of the United States, authorizing 
him to enter and search all places within said premises, and 
to seize and to take into his possession all intoxicating 
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liquor found therein containing one-half of one percent or 
more of alcohol by volume and fit for beverage purposes 
and, 

Whereas from the examination of the witnesses orally 
and upon their affidavits I find that there is probable cause 
to believe that the foregoing grounds for the application 
exist; 

Now, therefore, you are hereby commanded in the name 
and by the authority of the President of the United States 
to enter and search the premises hereinbefore described, 
—at any time of the day or night—and to seize and take 
into your possession all intoxicating liquor found therein 
containing one-half of one percent or more of alcohol by 
volume and tit for beverage purposes, to the end that the 
same may be dealt with according to law. 

You are also commanded in the event that you seize any 
of the property above described, to give a copy of this war¬ 
rant, together with a receipt for the property so seized, 
specifying it in detail, to the person from whom it is taken 
or in whose possession it is found, or, in the absence of any 
person thereat or therein or in possession thereof to leave 
a copy of this warrant, together with such receipt as afore¬ 
said, in the place where said property is found and to bring 
said property before me. 

You are further commanded to execute this warrant 
within ten days from this date and forthwith to make re¬ 
turn thereof to me with a written inventory of the property 
seized by you, made publicly or in the presence of the per¬ 
son from whose possession it was taken and of the ap¬ 
plicant for the warrant if they are present. 

Witness my hand and seal of my office this 11 day of July, 
1924. 

(Signed) G. H. MACDONALD, 

[seal.] United States Commissioner in and 

for the District of Columbia. 

9 Arrested: Walter Dickhart, Anna Dickhart, 91(5 

Va. Ave. S. W. 


Return. 

I, F. T. Pose, Federal Prohibition Agent, do swear that 
I executed the within warrant on the 12 day of July, 1924, 
by searching the premises as commanded therein and giv- 
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ing (leaving) a copy of the warrant together with a receipt 
for the property taken, specifying said property in detail 
to the person from whom it was taken (to the person in 
whose possession it was found), (in the place where it was 
found), and do swear that the following inventory contains 
a true and detailed account of all the property taken by me 
on the warrant 

22 bottles of Wine. 

-Two bottles of King George Scotch whiskey. 

Three bottles of Canadian Club whiskey. 

Six cases 12 bottles each Canadian Club. 

Eight cases of pint bottles, unlabled, suspected corn 
whiskey. 

Three cases of Black and White whiskey. 

(Signed) F. T. ROSE, 

Federal Prohibition Agent. 

Subscribed and sworn to before me this 24 day of July, 
1924. 

(Signed) G. H. MACDONALD, 

United States Commissioner, 

District of Columbia. 

10 United States of America, 

District of Columbia, ss: 

Before me, George H. Macdonald, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
Geo. T. King, W. D. Amis, F. T. Rose, who, being by me 
first duly sworn and orally examined, deposes and says that 
he is a duly appointed Federal Prohibition Agent-, and that 
he does verily believe from the statements of the herein 
after named affiant, that intoxicating liquor fit for bever¬ 
age purposes and containing one-half of one per cent or 
more of alcohol by volume, is unlawfully held, possessed, 
contained, concealed and held for sale in the District of 
Columbia, in the premises 916 Virginia Ave. S. W., this 
being the premises of Walter Dickhart, who did unlawfully, 
have and possess, sell, and now has on said premises a quan¬ 
tity of intoxicating liquor containing one-half of one per 
cent or more of alcohol by volume, and fit for beverage 
purposes, and intended to be used for beverage purposes, ' 
contrary to the form of the statute in such case made and 
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provided, and particularly contrary to Sections 2, 3, 6 and 
25 of Title II of the National Prohibition Act, approved 
October 28, 1919, as amended, and against the peace and 
dignity of the United States of America. 

This complaint is supported by the affidavit of Earl 
Sclioo, a witness, which said affidavit is filed herewith and 
made a part of the record of this case. 

(Signed) GEORGE T. KING, 

W. D. AMIS, 

F. T. ROSE, 

Federal Prohibition Agent-. 

Subscribed and sworn to before me this 11 day of July, 
1924. 

(Signed) GEORGE H. MACDONALD, 

[seal.] United States Commissioner as Aforesaid. 

11 United States of America, 

District of Columbia, ss: 

Before me, George II. Macdonald, a United States Com¬ 
missioner for the District of Columbia, personally ap¬ 
peared Earl Sclioo, who, after being by me duly sworn and 
examined orally, deposes and says: 

That he is positive that intoxicating liquor containing one- 
half of one per centum or more of alcohol by volume which 
is fit for use for beverage purposes, is contained in the here¬ 
inafter mentioned premises within the District of Columbia: 

That on, to wit, July 9, 1924 about 1:30 o’clock P. M., I 
entered premises described as 916 Virginia Ave. S. W.—in 
front room is box containing four flower pots. Police dog 
in premises; brass studded Collar—occupied by Walter 
Dickhart, and purchased from white woman in the prem¬ 
ises, dark hair, 160 pounds, medium height, the following: 
M> pint of whiskey and received same, for which I paid 
$ 1 . 00 . 

(Signed) EARL SCHOO. 

Subscribed and sworn to before me this 11th day of July, 
1924. 

(Signed) GEORGE H. MACDONALD, 

[seal.] United States Commissioner, 

District of Columbia. 
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[Endorsed:] Walter Dickhart, Anna Dickhart. 

12 In the Police Court of the District of Columbia. 

Nos. 268,837, 268,838. 

United States 


vs. 

Walter Dickhout. 

Motion to Quash. 

Now comes the defendant, Walter Dickhout, by his at¬ 
torney and moves the Court to quash the search warrant 
issued in the above entitled cause and to suppress as evi¬ 
dence in the trial of this cause all books, papers, records, 
so-called intoxicating liquors, etc., as well also as all knowl¬ 
edge acquired through and by virtue of said search war¬ 
rant, and for reasons therefor refers to and makes part 
of this his motion the affidavit hereto attached and made 
part hereof, and for the further reasons: 

1. That the said search warrant was improvidently 
issued. 

2. That the said search warrant was issued without 
probable cause. 

3. That the said search warrant was issued upon the affi¬ 
davit, as its foundation, of one Earl Schoo, who in that 
regard swore falsely before and falsely informed the 
United States Commissioner who issued the said warrant. 

4. That the said warrant has absolutely no foundation 
in probable cause and that the facts upon which the said 
warrant issued were untrue; and for other reasons which 
will be heard at the hearing of this motion. 

WILLIAM E. LEAHY, 

EUGENE B. SULLIVAN, 

Attorneys for Defendant. 
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13 In the Police Court of the District of Columbia. 

Nos. 268,837, 268,838. 

United States 
vs. 

Walter Dickhout. 


Affidavit. 


District of Columbia, ss: 

Anna May Dickhout being first duly sworn deposes and 
savs that she has been informed that one Earl Schoo has 
informed the United States Commissioner who issued the 
search warrant in this cause, that upon to-wit, the 9th day 
of July, 1924, at about the hour of 1:30 o’clock P. M. he 
purchased from a white woman on the premises 916 Vir¬ 
ginia Avenue, Southwest, one-half pint of whiskey: that in 
the front room of said house there was a flower box with 
four flower pots and in the said home a police dog with a 
brass studded collar. This as your affiant is informed for 
the purpose of giving a show of truth and credibility to 
the said affidavit of the said Schoo in respect to the pur¬ 
chase in said premises of one-half pint of whiskey: that the 
said Schoo swore that he purchased one-half pint of whis¬ 
key at said premises at the said hour aforesaid from a 
white woman who was in the premises, who was of medium 
height, weight about 160 pounds, and had dark hair; that 
upon the said 9th day of July, 1924, affiant was the only 
woman in the said premises; that she had just returned 
from Atlantic City, New Jersey, find at that time with her 
husband was engaged in clearing a back room of certain 
book cases, tearing down a partition, etc., in order to in¬ 
stall certain bath fixtures; that there was no one in the 
said premises excepting herself and her husband and that 
her husband was with her at all times during the period 
when the said Schoo swore he entered said premises and 
purchased one-half pint of whiskey, etc. Therefore, affi¬ 
ant avers the fact to be that there was no woman in said 
premises who could have made a sale of one-half pint of 
whiskey excepting affiant, and affiant swears that she not 
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only sold no whiskey, either one-lialf pint or any other 
quantity, but that no one came to the door of said prem¬ 
ises who mentioned whiskey or any other intoxicating 
liquor, and that the first intimation that affiant had 
14 that anybody had either stated that she had sold any 
whiskey in said premises or otherwhere was when 
the search warrant upon which the said premises were 
searched was left in said premises by officers who made 
the search who informed affiant upon inquiry substantially 
the facts hereinbefore mentioned; that the said Earl Selioo 
in swearing to any such facts has either wilfully committed 
perjury or been mistaken not only with reference to the 
identity of your affiant, but also the identity of the prem¬ 
ises in which the said alleged sale was made. 

Your affiant further avers that the box and flower pots 
mentioned by the said Selioo in his affidavit aforesaid are 
clearly visible from the porch of said premises; that the 
said premises themselves are located some distance back 
from the sidewalk on the said street, but that anyone enter¬ 
ing the front yard and standing on the front porch could 
easily see the ferns which are in the fern box in the bay 
window on the front of said house, and that the said po¬ 
lice dog with the studded collar is easily seen in the yard 
by anyone in the neighborhood as it is no secret that the 
said affiant has a police dog and has had the said dog for 
a period of time extending over a year and a half. Affiant 
therefore makes this affidavit for the purpose of showing 
to this Honorable Court the positive falsity of the in¬ 
formation upon which the said search warrant was issued 
and to establish the fact that the same was improvidently 
ordered issued by the Commissioner upon the false in¬ 
formation given him by the said Selioo aforesaid, and she 
concludes by reiterating her denial of ever having sold any 
whiskey, and of stating the fact to be that no one ap¬ 
proached the premises on that day or any other day to 
purchase from her any intoxicating liquor of any character. 

ANNA MAY DICKHOUT. 

Subscribed and sworn to before me this 13th day of 
February, A. D. 1925. 

[seal.] 


WM. J. HUGHES, Jr., 

Notary Public, D. C. 


14 


ANNA DICKIIAUT VS. UNITED STATES. 


15 [Endorsed:] Copy. Nos. 268,837, 268,838. United 
States vs. Walter Dickhout. Motion to quash searcli 

warrant, affidavit and to suppress evidence. Filed Feb. 
16/25. Law Offices William E. Leahy, Eugene B. Sullivan, 
943-951 Investment Building, Washington, D. C. Main 
558, Main 559. 

16 In the Police Court of the District of Columbia. 

No. 268,837. 

United States 
vs. 

Walter Dickhout. 

Motion to Return Property. 

Comes now the defendant by counsel and moves the Court 
to return the property seized on premises 916 Virginia 
Avenue S. W. on the 11th day of July, 1924, by Federal 
Prohibition Agents and other Federal Officers for the rea¬ 
son that the search warrant authorizing said search and 
seizure was void, invalid and improvidently issued. 

(Signed) WM. E. LEAHY. 

(Signed) ROBERT E. LYNCH. 

ROBERT E. LYNCH, 
Attorney for Defendant. 

17 [Endorsed:] Hitt, Judge. No. 268,837. United 
States vs. Dickhout. Motion to Return Property. 

R. E. Lynch, Attorney for Defendant, Investment Build¬ 
ing. M. 6774. 8/1/25, 11 a. m. 8/8. Filed July 31, 1925. 
F. A. Sebring, Clerk Police Court, D. C. 
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18 In tlie Police Court of the District of Columbia. 

No. 268,837. 

United States 
vs. 

Walter Dickhout. 

Motion . 

Comes now the defendant by counsel and controverts the 
grounds of the issuance of the alleged search warrant 
herein and moves the court to take testimony thereon. 

(Signed) WM. E. LEAHY. 

(Signed) ROBERT E. LYNCH. 

ROBERT E. LYNCH, 
Attorney for Defendant. 

19 [Endorsed:] Hitt, Judge. No. 268,837. L T nited 
States vs. Dickhout. Motion to Take Testimony. 

8/1/25. Motion granted and testimony taken. R. E. Lynch, 
Attorney for Defendant, Investment Bldg. 8/1/25, 11 a. m. 
8/8. Filed July 31, 1925. F. A. Sebring, Clerk Police 
Court, D. C. 

20 In the Police Court of the District of Columbia. 

Nos. 268,837, 268,838. 

United States 
vs. 

Walter Dickhout. 

Order. 

Upon consideration of the motion of the defendant for 
the return of property to him seized herein on the 11th day 
of July 1924, from premises 916 Virginia Ave., S. W., it is 
by the Court this 29th day of March, 1926. 

Ordered that the same be, and it is hereby denied. 

(Signed) ISAAC R. HITT, 

Judge of the Police Court . 
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To the above ruling of the Court the defendant notes an 
exception and gives notice of his intention to apply to the 
Court of Appeals of the District of Columbia for a writ of 
error from the above order. 

21 [Endorsed:] Nos. 268,837, 268,838. U. S. vs. Dick- 
hout. Order. R. E. Lynch, Attorney for Defendant, 

Investment Bldg. Filed Mar. 29, 1926. F. A. Sebring, 
Clerk of Police Court, D. C. 

22 In the Police Court of the District of Columbia. 

Nos. 268,837, 268,838. 

United States 
vs. 

Walter Dickhaut, Anna Dickiiaut. 

Notice. 

To Honorable Peyton Gordon, 

U. S. Attorney for D. C.: 

Please take notice that I have this 1st day of April, 1926, 
tiled with the clerk of the Police Court of the District of 
Columbia, the bill of exceptions herein. 

(Signed) R. E. LYNCH. 

ROBERT E. LYNCH, 
Attorney for Defendant. 

Service of a copy of the foregoing notice together with 
copy of the bill of exceptions herein, is acknowledged this 
2nd day of April, 1926. 

(Signed) REBEKAH S. GREATHOUSE, 

Assistant U. S. Attorney , D. C. 
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23 In the Police Court of the District of Columbia. 

Nos. 268,837, 268,838. 

United States 
vs. 

Walter Dickhout. 

Bill of Exceptions. 

Be it remembered that upon the hearing of the motion 
to quash and motion for return of property seized on 
premises of defendant, the following proceedings were had 
and the following testimony was given: 

Walter Dickhout: That he is a resident of the District 
of Columbia and resides at 916 Virginia Ave., S. W. and 
was so residing at said premises on the lltli day of July 
1924 and had been residing at the aforesaid premises for a 
period of approximately ten years. That he recalls the 
occasion when his home was raided on the lltli day of July 
1924, and certain property was seized by the Prohibition 
Agents. That the liquor which was seized by the Pro¬ 
hibition Agents had been in his home since before the Pro¬ 
hibition Act went into effect, and the said liquor was used 
for his own personal use. That he at no time sold any of 
the said liquor to one Earl Sclioo. 

Anna Dickhout: Testified that she is the wife of Walter 
Dickhout, and was residing at premises 916 Virginia Ave., 
S. W. on the lltli day of July 1924, and had been residing 
at the aforesaid address for many years. That she at no 
time made a sale of liquor to one Earl Sclioo, and more 
particularly did not make a sale of liquor to the said Earl 
Schoo, on or about the 9th day of July 1924. That 

24 the liquor which was seized and taken by the Pro¬ 
hibition Agents had been in their home since before 

the enactment of the Prohibition Law and was used ex¬ 
clusively for their own personal use. 

The Court: I find this evidence insufficient to sustain the 
burden of proof placed on the defendants for the return of 
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property. The Court further found that said liquor is 
contraband. 

And the defendant now tenders this his bill of exceptions 
herein which he prays may be signed, sealed, enrolled and 
made a part of the record in this case this 20th day of April, 
1926, nunc pro tunc which is accordingly done. 

Given under my hand and seal the day and year afore¬ 
said. 

(Signed) ISAAC R. HITT, [seal.] 

25 [Endorsed:] 268,837, 268,838. U. S. vs. Dickhaut. 

Bill of Exceptions. Submitted April 2, 1926. F. A. 

Sebring, Clerk of Police Court, D. C. 4/20/26. Bill of Ex¬ 
ceptions settled, signed, sealed, and filed. Wm. E. Leahy, 
R. E. Lynch, Attys. for Dft. Filed Apr. 20, 1926. F. A. 
Sebring, Clerk of Police Court, D. C. 

26 United States of America, ss: 

The President of the United States to the Honorable Isaac 

R. Hitt, Judge of the Police Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, plaintiff, 
and Walter Dickhaut and Anna Dickhaut, defendants, In¬ 
formation Nos. 268,837 and 268,838, a manifest error hath 
happened, to the great damage of the said defendants, as 
by their complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Court of Appeals of the District of Columbia, 
together with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid be¬ 
ing inspected, the said Court of Appeals may cause further 
to be done therein to correct that error, what of right and 
according to the laws and customs of the United States 
should be done. 
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Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 21st day of May, in the 
year of our Lord one thousand nine hundred and twenty-six. 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 

27 [Endorsed:] Filed May 21, 1926. F. A. Sebring, 
Clerk of Police Court, Dist. of Columbia. 

28 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 18 inclusive, to be true copies of orig¬ 
inals in cause No. 268,837, wherein the United States is 
plaintiff and Anna Dickhart defendant, as the same remain 
upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this — day-, A. D. 1926. 

[Seal of Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court , Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4476. Anna Dickhaut, plaintiff in error, vs. United 
States. Court of Appeals, District of Columbia. Filed 
May 28,1926. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 


No. 4477. 

Walter Dickhaut, Plaintiff in Error, 

vs. 

United States. 


1 In the Police Court of the District of Columbia, July 

Term, 1924. 

No. 268,838. 

Hitt, Judge. 

United States 
vs. 

Walter Dickhart. 

Information for Violation of National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

Information filed July 21st, 1924. 

July 12th, 1924. Recognizance in the sum of $500 entered 

into to appear in Police Court—Joseph 
A. Torrillo, Surety. 

Nov. 14th, 1924. Plea Not Guilty—Jury Trial Demanded. 
Feb. 16th, 1925. Motion to quash search warrant and to 

suppress evidence filed. Hearing on 
Motion set for July 31st, 1925, at 2:30 
p. m. 


—1—4477a 
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Dec. 12th, 1925. Motion to quash search warrant granted— 

defendant discharged. 

Apr. 2d, 1926. Bill of Exceptions submitted. 

Apr. 20th, 1926. Bill of Exceptions settled, signed, sealed 

and filed. 

May 21st, 1926. Writ of Error received from Court of Ap¬ 
peals. 

May 28, 1926. Copy of record and proceedings in this 

case together with Writ of Error trans¬ 
mitted to the Court of Appeals in obe¬ 
dience to said Writ. 

2 In the Police Court of the District of Columbia, July 

Term, A. D. 1924. 

District of Columbia, ss : 

Peyton Gordon, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said 
United States, prosecutes in this behalf, by David A. Hart, 
Esquire, one of his assistants comes here into Court, at the 
District aforesaid, on the Fourteenth day of July, in the 
year of our Lord one thousand nine hundred and Twenty- 
Four in this said Term, and for the said United States, 
gives the Court here to understand and be informed, on the 
oath of one Carlton Talley that one Walter Dickhart late of 
the District aforesaid, on the Twelfth day of July in the 
year of our Lord one thousand nine hundred and Twenty- 
Four with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did then and there un¬ 
lawfully possess a certain intoxicating liquor, to wit a 
liquid compound containing more than one-half of 1 per 
cent of alcohol by volume and being fit for use as a bever¬ 
age : against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States,^ in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Walter Dickhart in this behalf 
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to make him answer to the said United States touching and 
concerning the premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States in and 

for the District of Columbia, 
By DAVID A. HART,' 

Ilis Said Assistant. 

Personally appeared Carlton Talley before me this Four¬ 
teenth day of July, A. D. 1924, and being duly sworn ac¬ 
cording to law doth declare and say that the facts as set 
forth in the foregoing information are true. 

DAVID A. HART, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

3 [Endorsed:] $500. Hitt, Judge. 0. B. Tor. No. 

268,838. Nov. 14, 1924. Jury Trial Demanded. 
United States vs. Walter Dickhart. 11/14/24. P. N. G. 
J. T. D. Viol. Nat. Prob. Act. Witnesses: Carlton Talley, 
Howard E. Ogle, Fred T. Rose. 7-21-24, 7-22-24, 7-27-24, 
11-14-24, 12-12-24, 1-2-25, 1-16-25, 2-6-25, 2-13-25, 2-16-25, 
7-29-25, 7-31-25, 8-15-25,11-23-25, 11-28-25, 12-5-25, 12-12-25. 
2/16/25. Motion to quash search warrant and suppress evi¬ 
dence tiled. 7/31/25. Hearing on motion. 2:30 p.m. Dec. 
12, 1925. Motion to quash search warrant. Dis. J. S. A. 
4/2/1926. Bill of Exceptions submitted. 4-20-26. Bill of 
Exceptions signed, sealed, settled and filed. May 21, 1926. 
Writ of Error received from Court of Appeals. May 28, 
1926. Copy of record and proceedings in this case together 
with writ of error transmitted to Court of Appeals in obe¬ 
dience to said writ. Filed Jul. 21, 1924. F. A. Sebring, 
Clerk Police Court, D. C. 
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4 4th Precinct. 

Metropolitan Police Department. 

Washington, D. C., July 12,1924. 
To the Clerk Police Court, Washington, D. C. 

Sir : 

Walter Harmon Dickhaut is held at this Station charged 
H. K. C. 

with [Selling and]* illegal possession of whisky. 

Remarks: 20 Bottles of wine. 

209 Quarts Red Whisky. 

IRA SHEETZ, 

Captain Fourth Precinct, 
By II. R. CRAWFORD, 

M. P. 

Issued to Jos. A. Torillo. 

Date 7/12/24. Time 2:45 P. M. 

5 Recognizance. 

In the Police Court of the District of Columbia the 12 Day 

of July, A. D. 1924. 

United States 
vs. 

Walter Harmon Dickhaut. 

Thedefendant and Joseph A.Torrillo surety,acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of Five Hundred Dollars lawful 
money of the United States, to be levied of their and each 
of their goods and chattels, lands and tenements, upon con¬ 
ditions, nevertheless, that if the said defendant shall per¬ 
sonally appear before the Police Court of the District of 
Columbia from day to day, at the present and any future 
term thereof, until the said cause shall be finally disposed 
of and answer the charge of Vio. Natl. Prob. Law against 
— therein preferred, and shall not depart from the Court 


[♦Words enclosed in brackets erased in copy.] 
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without leave, then this recognizance to be void and of none 
effect. 

WALTER H. DICKHAUT. 

JOS. A. TORRILLO. 

Acknowledged in open court before me. 

[seal.] F. A. SEBRING, 

Clerk , 

By J. S. ADDISON, 

Deputy Clerk Police Court, D. C. 

6 [Endorsed:] Copy. No. 208,838. Police Court, 

District of Columbia. Recognizance to Answer in 
the Police Court. United States vs. Walter H. Dickhaut. 
$500.00. Joseph A. Torrillo, Surety. Taken the 12 day of 
July 1924. J. S. Addison, Deputy Clerk Police Court, D. C. 
(Seal.) 

In the Police Court of the District of Columbia, 12 Day of 

July, A. D. 1924. 

Joseph A. Torrillo surety in the within recognizance, 
being duly sworn, says that he is worth, over and above all 
his debts and liabilities the sum of Fifty Thousand Dollars 
in unincumbered real estate, situated in the District of Co¬ 
lumbia ; that a part of the real property so owned by — 
is described as follows: — and is worth the sum of — Dol¬ 
lars that — owns said property in fee simple, free and un¬ 
incumbered by deed of trust, mortgage, judgment, or other¬ 
wise. That — is not surety nor responsible on subsisting 
bonds in the Police Court or the Supreme Court of the Dis¬ 
trict of Columbia to exceed in the aggregate the value of his 
unincumbered real estate and is not on a forfeited bond in 
either Court. 

JOS. A. TORRILLO. 

Witness: 


Subscribed and sworn to before me, this 12 day of July, 
1924. 


F. A. SEBRING, 

ClprP 

By J. S. ADDISON, 
Deputy Clerk Police Court, D. C. 
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7 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 4 inclusive, to be true copies of orig¬ 
inals in cause No. 268,838, wherein the United States is 
plaintiff and Walter Dickhart defendant, as the same re¬ 
main upon the files and records of said Court. 

In testimony whereof I hereunto subscribe mv name and 

* w 

affix the seal of said Court, the City of Washington, in said 
District, this 28" day — May, A. i). 1926. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4477. Walter Dickhaut, plaintiff in error, vs. United 
States. Court of Appeals, District of Columbia. Filed 
May 28, 1926. Henry W. Hodges, clerk. 
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IN THE 


Court of appeals;, district of Columbia 

October Term, 1926 


No. 4476 

No. -, Special Calendar 

Anna Dickhaut 
vs. 

United States 


No. 4477 

* 

No. -, Special Calendar 

Walter Dickhaut 
vs. 

United States 

The question for decision, in the above cases, is iden¬ 
tical, therefore both will be treated in one brief. All 
reference to record will be in case No. 4476. 


STATEMENT OF THE CASE 

The appellants, Walter Dickhaut and Anna Dick¬ 
haut, are husband and wife, and on July 12, 1924, were 
living at premises 916 Virginia Avenue S. W., in this 
city. 
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The appellant Anna Dickhaut was charged in the 
Police Court of the District of Columbia on July 14, 
1924, with the olfense of unlawfully selling intoxicating 
liquor on July 9, 1924, and unlawful possession of in¬ 
toxicating liquor on July 12, 1924, (Rec. p. 2). The 
appellant, Walter Dickhaut, was charged with offense 
of unlawful possession of intoxicating liquor on July 
12, 1924. 

Motion to quash the alleged search warrant and mo¬ 
tion for the return of property seized under warrant 
were timely filed. Thereafter, the motion to quash the 
search warrant was granted and the District Attorney 
entered a nolle prosequi of the count charging sale. 
(Rec. p. 2.) 

A hearing was had and testimony taken on the mo¬ 
tion to return property illegally seized under search 
warrant. (Rec. p. 17.) 

ARGUMENT 

The sole question presented for consideration is, 
whether or not the Government may, upon the issuance 
of a search warrant, raid a citizen’s home, thereafter 
dismiss the charges against him and retain the prop¬ 
erty so seized under the alleged search warrant when 
upon a hearing the testimony, which was undisputed 
and uncontroverted, disclosed that the said intoxi¬ 
cating liquor seized under the alleged warrant had 
been acquired prior to the National Prohibition Act, 
and was used only for personal use in the defendant’s 
home. It will at once be perceived that there is a vast 
difference between the case at bar and one where a po¬ 
lice officer lawfully arrests a person and finds on him 
intoxicating liquor and in that class of cases where an 
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officer lawfully arrests a person in the operation of an 
automobile and discovers intoxicating liquor in the 
said automobile or on the person of the party arrested. 

In Giles vs. United States, 284 F. 208, (Circuit Court 
of Appeals, First Circuit) the court held, in a fearless 
and scholarly opinion, that where the search warrant 
was unlawfully issued, the property, although it be in¬ 
toxicating liquor, should be returned to the defendant. 
Attention is called to page 216 of the decision. 

In one of the first cases which decided this question, 
United States vs. Ray and Schultz, 275 F. 1004, the 
court ordered the return of liquor seized from the de¬ 
fendant after the search warrant had been quashed. 

Judge Learned Hand, District Judge for the South¬ 
ern District of New York in the case of United States 
vs. Casino, 286 F. 976, reviews many of the earlier de¬ 
cisions on the question of search warrants and return 
of intoxicating liquor. The decision holds where the 
search warrant is quashed that an order should be 
granted returning the property to defendant. To the 
same effect is the case of Lipschultz vs. Davis, 288 F. 
974, also United States vs. Madden, 297 F. 679. 

This court in United States vs. Keleher, 55 App. 
D. C. 132, held that where the right to make a search 
and seizure having been directly challenged by peti¬ 
tion, it was the duty of the proper officials to justify 
the search. The trial court was sustained in requiring 
the proper officials to return to Keleher the property 
which was unlawfully and illegally seized in his 
premises. 

The Circuit Court of Appeals, Eighth Circuit, on 
April 19,1926, Brock vs. United States, 12 F. (2d) 370, 
again reaffirmed the decisions requiring the Govern¬ 
ment to return property which had been illegally 
seized. 
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The record page lj clearly shows the liquor was 
lawfully possessed by the appellants. There was no 
dispute on this point, yet the trial court found the proof 
insufficient to sustain the burden of proof. In what 
other way could appellants prove their right to the 
property I 

The District Court of Massachusetts in United 
States vs. Vigneaux, 288 F. 977 (decided Apr., 1923) 
held one from whose private dwelling liquor was seized 
and taken under an illegal search warrant is entitled 
to return of the same, and he is not required under 
National Prohibition Act, Title 2, Sections 25 and 33, 
to assume the burden of proving that his possession of 
the liquor was lawful. 

The trial court apparently was of the opinion that 
any and all intoxicating liquor, however possessed or 
acquired, was unlawful. That this view was erroneous 
is clear from the decision of this Court in United States 
vs. Mattingly, 52 App. D. C. 188. The opinion of the 
Court at p. 190 is as follows: 

“It is settled that, where evidence of any char¬ 
acter is secured in violation of the Fourth Amend¬ 
ment, it cannot be used over the objection of the 
defendant, and it is the duty of the court, upon mo¬ 
tion timely made, to suppress it as evidence and 
direct its return to the person or persons from 
whom it was taken. Boyd v. United States, 116 
U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746; Weeks v. 
United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. 
Ed. 652, L. R. A. 9195B, 834 Ann. Cas. 1915C, 1177; 
Amos v. United States, 255 U. S. 313, 41 Sup. Ct. 
266, 65 L. Ed. 654. But it is urged that, while this 
rule is applicable so far as the suppression of the 
liquor as evidence is concerned, it does not apply 
to the return of it, because, as claimed, the liquor 
is contraband, and, although it could not be used 
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as evidence against the defendant, it should not 
have been returned to him. This argument is 
bottomed on the National Prohibition Act (41 Stat. 
305), which declares in substance that liquor un¬ 
lawfully held or possessed shall be destroyed un¬ 
less the court shall otherwise order. Section 25, 
title 2. But the act also provides, in section 33, 
same title, that it shall not be unlawful for a per¬ 
son to possess liquor in his private dwelling while 
the same is occupied and used by him as his dwell¬ 
ing only, provided such liquor is for use only for 
the personal consumption of the owner thereof and 
his family residing at such dwelling and of his 
bona fide guests when entertained by him therein. 
There are, then, conditions under which liqour 
may be possessed by a citizen without violating 
the law.” 

That part of the opinion of the trial court (Rec. p. 
18) wherein said liquor was found to be contraband is 
without foundation. The witnesses’ credibility was 
not impeached in any degree. The officers in the case 
and the District Attorney apparently did not believe a 
sale of intoxicating liquor was made. (Rec. p. 4.) 

That the trial court erred in its ruling is clear and 
demonstrated in the decision of this court; United 
States vs. Mattingly, supra, and the following decisions 
of the Supreme Court of the United States. 

Street vs. Lincoln Safe Deposit Co., 254 U. S. 88; 
65 L. Ed. 151, wherein the Court held 

An intention to confiscate private property even 
in intoxicating liquors will not be raised by refer¬ 
ence and construction from provisions of law 
which have ample field for other operation in 
effecting a purpose clearly indicated and declared. 
See Gouled vs. United States, 255 U. S. 298; 65 
L. Ed. 647. 
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In Amos vs. United States, 255 U. S. 313; 65 L. Ed. 
654, the question presented was whether the defendant 
was entitled to have certain property described in his 
petition returned to him on the theory that the same 
was obtained as a result of an illegal search. A hear¬ 
ing was had in which the deputy collectors of internal 
revenue testified that a quantity of “blockade illicitly 
distilled whiskey’’ was obtained in the home of Amos. 
The search of the defendant’s home was without a 
search warrant. The opinion of the court in part is as 
follows: 


“This statement shows that the trial court de¬ 
nied the petition of the defendant for a return of 
liis property , seized in the search of his home by 
government agents without warrant of any kind, 
in plain violation of the 4th (316) and 5th Amend¬ 
ments to the Constitution of the United States, as 
they have been interpreted and applied by this 
court in Boyd vs. United States, 116 U. S. 616, 29 
L. ed. 746, 6 Sup. Ct. Rep. 524, in Weeks v. United 
States, 232 U. S. 383, 58 L. ed. 652, L. R. A. 1915 
B, 834, 34 Sup. Ct. Rep. 341, Ann. Cas. 1915 C, 
1117, and in Silverthorne Lumber Co. v. United 
States, 251 U. S. 385, 64 L. ed. 319, 40 Sup. Ct. Rep. 
182, and also denied his motion to exclude such 
property and the testimony relating thereto, given 
by the government agents after both were intro¬ 
duced in evidence against him, when he was on 
trial for a crime as to which they constituted rele¬ 
vant and material evidence, if competent. * * * 
“There is nothing in the record to indicate that 
the allegations of the petition for the return of 
the property, sworn to by the defendant, were in 
any respect questioned or denied, and fhe report of 
the examination and appropriate cross-examina¬ 
tion of the government’s witnesses, called to make 
out its case, shows clearly the unconstitutional 
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character of the seizure by which the property 
which it introduced was obtained. The facts essen¬ 
tial to the disposition of the motion were not and 
could not be denied; they were literally thrust 
upon the attention of the court (317) by the gov¬ 
ernment itself. The petition should have been 
granted; but, it having been denied, the motion 
should have been sustained.’ ’ 

The Constitution should be enforced in its entirety; 
one provision or amendment should not be violated in 
an attempted enforcement of another provision or 
amendment. 

It is submitted the trial court was in error and 
should be reversed. 

Respectfully submitted, 

Robert E. Lynch, 
Counsel for Appellants. 

August, 1926. 
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BRIEF FOR APPELLEE 


STATEMENT OF THE FACTS 

The question before this Court, by writ of error,, 
affects both appellants, Walter Dickhaut and Anna 
Dickhaut, and being identical in the case of both 
appellants, is discussed in one brief. References 
to the record will be in case No. 4476, wherein Anna: 
Dickhaut appears as plaintiff in error. 
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Appellants liave sued out this writ of error from 
an order entered by one of the Judges of the Police 
Court of the District of Columbia denying the re¬ 
turn of certain intoxicating liquors seized in a raid 
made on their home. It appears from the tran- 
script that Walter Dickhaut and his wife, Anna, 
were living at premises 916 Virginia Avenue SW., 
in Washington, District of Columbia, on July 12, 
1924. On July 11, 1924, United States Commis¬ 
sioner Macdonald issued a search warrant to Prohi¬ 
bition Agents W. D. Amis, George T. King, and 
F. T. Rose, commanding them to enter and search 
the premises of Walter and Anna Dickhaut, on con¬ 
sideration of a complaint made by the said agents in 
an affidavit executed by one Earl Schoo. The re¬ 
turn of Agent Rose (Rec. p. 8) shows that a certain 
quantity of wine, Scotch whiskey, and suspected 
moonshine whiskey, were seized pursuant to the 
execution of the search warrant. The charge 
against Anna Dickhaut was the unlawful sale of in¬ 
toxicating liquor on July 9, 1924, and unlawful 
possession of intoxicating liquor on July 12, 1924. 
(Rec. p. 2.) The appellant, Walter Dickhaut, was 
charged with the offense of unlawful possession of 
intoxicating liquor on July 12, 1924. 

Certain interlocutory motions were timely filed 
and thereafter the Assistant United States Attor¬ 
ney entered a nolle prosequi as to the count charg¬ 
ing Anna Dickhaut with the unlawful sale of in¬ 
toxicating liquor, the charge of possession still re- 



maining. This action of the prosecuting officer 
followed quashing of the search warrant by the 
Court in the case of Anna Dickhaut. On March 
29,1926, the trial court denied the motion of Walter 
Dickhaut for the return of the liquor so seized. 

From the transcript of record it appears (Rec. p. 
17) that the bill of exceptions was signed in both 
Informations, No. 268837 and No. 268838, whereas 
it appears that the motion, upon which the hear¬ 
ing was had, was filed only in case No. 268837, 
wherein Anna Dickhaut was the defendant. The 
motion was filed not by the defendant in that In¬ 
formation but by Walter Dickhaut, who was 
charged, not jointly in that numbered case, with 
his wife, but separately in another case. 

Walter Dickhaut testified (Rec. p. 17) that he 
was a resident of the District of Columbia, and 
lived at 916 Virginia Avenue SW.; that he lived 
there on July 11,1924, and had lived there for about 
ten years; he remembered the occasion when his 
home was raided July 11, 1924, when certain prop¬ 
erty was seized by the Prohibition Agents. He tes¬ 
tified that the liquor which they seized had been in 
his home since before the National Prohibition Act 
went into effect, and the said liquor was used for 
his personal use. He denied having sold whiskey 
to the informer, Earl Schoo. Anna Dickhaut tes¬ 
tified that she resided at premises 916 Virginia 
Avenue SW., in Washington, District of Colum¬ 
bia, with her husband, on July 11, 1924; that she 
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never made a sale of liquor to the informer, Earl 
Schoo, and the liquor which was seized by the Pro¬ 
hibition Agents had been in the home since before 
the enactment of the Prohibition Law, and was 
used exclusively for their own personal use. This 
was all the testimony offered. 

ARGUMENT 

The single point to be passed on by this Court 
appears to be the question of the Court’s propriety 

in refusing to return to appellants the seized liquor, 
even though the search warrant was quashed on the 
grounds that the search and seizure were illegal. 

Was the order denying the return of the seized 
liquor such a final order as would permit review by 
this court on writ of error ? This Honorable Court 
held in United States . v. Mattingly, 52 Appeals 
D. C. 188, that an order by a trial court, directing 
the return of liquor illegally seized by officers of the 
Government, was not such a final order as per¬ 
mitted review by an appellate court. Said the 
court, at page 189: 

A final order is one which disposes finally 
of the rights of the parties to the thing in¬ 
volved. Richmond v. Atwood, 52 Fed. 10, 2 
C. C. A. 596, 17 L. R. A. 615; United States 
v. Abatoir Place, 106 U. S. 160, 1 Sup. Ct. 
169, 27 L. Ed. 128; Boyle v. Azcharie, 6 Pet. 
648, 8 L. Ed. 532; Gunn v. Black, 60 Fed. 
151, 8 C. C. A. 534; Lynham v. Huffy, 44 
App. D. C. 589; Central Trust Co . v. Grant 


5 


Locomotive Works, 135 U. S. 207, 10 Sup. 
Ct. 736, 34 L. Ed. 97. The court by the order 
determined nothing finally. It passed upon 
the means by which the government secured 
possession of the liquor, and upon nothing 
more. Whether the liquor was possessed 
illegally or otherwise by Hall was not in¬ 
volved. According to the holding of the 
court it was taken under a warrant which 
did not particularly describe the place to be 
searched, as required by the Fourth Amend¬ 
ment to the Constitution of the United 
States, and section 3, title 11, 40 Stat. 228 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
sec. 10496%c). An order by the lower court, 
directing the return of liquor illegally 
seized by officers of the government, was 
held to be not final by the United States 
Circuit Court for the Ninth Circuit in 
United States v. Marquette et ah, 270 Fed. 
214. 

The application of the Government for a writ of 
mandamus to compel the Judge of the Police Court 
to sign a bill of exceptions in United States v. Mat¬ 
tingly, supra, was denied by this Court. In this 
connection the Court made this observation: 

But whether or not the court erred in 
ordering the return of the liquor is immate¬ 
rial, and that phase of the question is not 
passed upon. What we are concerned about 
at this time is the nature of the order. Aa 
we have already intimated, it Was interlocu¬ 
tory, liot final. Iti ordering the Return of 
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the liquor the court simply undid what had 
been done illegally. It did nothing more. 
Neither the right of property nor the right 
of possession was passed upon tinally. 
When the liquor is returned to the defendant 
it may be dealt with by the government as 
if no seizure had ever been made, provided 
information secured illegally is not used. 
Silverthorne Lumber Co. v. United States , 
251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319. 
But, however that may be, we decide nothing 
here except that the order complained of is 
not a final one. This being so, the govern¬ 
ment is not entitled to a writ of error to 
review it, and therefore it would be a vain 
thing to require Judge Mattingly to sign the 
proposed bill of exceptions. 

The application for a writ of mandamus is 
denied. 

In Giles v. United States, 284 Fed. 208, cited by 
appellants, the search and seizure was made pur¬ 
suant to a search warrant issued on mere suspicion 
that the prohibition law was being violated, and the 
bare conclusion of the person executing the affidavit 
that such was the case. The Court held the search 
warrant was bad, and that it was error to deny the 
motion for the return of the liquor seized. In the 
Giles case, however, there was no evidence to jus¬ 
tify the Court’s belief that the liquor seized was un¬ 
lawfully acquired in the first instance . That case 
differs from the one at bar in a manner to be here¬ 
inafter described. Likewise the case of United 
States v. Ray and Schultz, 275 Fed. 1004, is not in 
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point. There the affidavit on which the search war¬ 
rant was based was held insufficient because it was 
based on the belief of an informer, and not facts 
from which could reasonably be inferred that the 
defendants were violating the prohibition law. 
There was nothing before the Court in that case to 
indicate, further, that the seized liquor had not 
been lawfully acquired in the first instance. 

The Government does not understand the case 
of United States v. Casino, 286 Fed. 976, to hold 
that where a search warrant is quashed an order 
should automatically follow returning the seized 
property to the petitioner. In the Casino case the 
affidavit on which the search warrant was based 
was likewise insufficient in stating facts. The case 
is not in point with the one at bar, and there was 

t 

no evidence before the Court, from a fair reading 
of the case, that the liquor so ordered returned by 
Judge Hand was not lawfully acquired in the first 

instance . The case of Brock v. United States, 12 

\ 

Fed. (2d) 370, has no application because the facts 
were vastly different from the situation presented 
by the present record. In the Brock case the Court 
held, in effect, that there was a legal presumption 
that a drug-store owner, having a lawful permit 
to sell whiskey, was innocent of unlawful sale or 
possession thereof, and that to justify search and 
seizure, without a warrant, in a store, dwelling, or 
like structure, an officer must have direct personal 
knowledge, through one or more of his five senses 
of sight, hearing, smell, taste, or touch, that per- 
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sons suspected are committing misdemeanors in his 
presence. There is nothing in this case, nor in fact 
in any of the District Court eases, to support the 
position of counsel for appellants. 

When confiscated property may not be returned 

If the property seized could not be lawfully pos¬ 
sessed by the accused, such as an illicit still, stolen 
goods, smuggled goods, implements of crime, or 
intoxicating liquor, which are contraband, the 
Court will not order the return of such property, 
even though unlawfully seized. In many of the 
States, immediately prior to the passage of the 
National Prohibition Act, intoxicating liquor 
might be lawfully bought and dealt in. This was 
not the case in the District of Columbia. There 
was absolutely no proof before the Court below as 
to how appellants obtained possession of the liquor 
seized in this case. They did not say it was pur¬ 
chased, neither did they testify it was given to 
them, nor did they state when they acquired it. 
There is lacking before this Court that knowledge 
of the manner and demeanor of the witnesses tes¬ 
tifying in the trial Court, so necessary in judging 
the weight of their evidence and the credibility of 
guch witnesses, in reaching a proper determination 
of the facts at a trial. 

The Distriet of Columbia was, in fact, under the 
law a “dry” community before the National Pro¬ 
hibition Act became a law. 
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The Act of March 3, 1917 (39 Stat. 1123), com¬ 
monly known as the Sheppard Act, was designed to 
prevent the manufacture and sale of alcoholic 
liquors in the District of Columbia. It provided, 
among other things, as follows: 

That on and after the first day of Novem¬ 
ber, 1917, no person, or persons, or any 
house, company, association, club or corpora¬ 
tion, his, its or their agents, officers, clerks 
or servants, directly or indirectly, shall in 
the District of Columbia manufacture for 
sale or gift, import for sale or gift, sell, offer 
for sale, keep for sale, traffic in, barter, ex¬ 
port, ship out of the District of Columbia, 
or exchange for goods or merchandise, or so¬ 
licit or receive orders for the purchase of 
any alcoholic or other prohibited liquors for 
beverage purposes, or for any other than 
scientific, medicinal, pharmaceutical, me¬ 
chanical, sacramental, or other nonbeverage 
purposes. (Italics supplied.) 

t 

And in Section Eight of the Act it was provided: 

The keeping or giving away of alcoholic 
or other prohibited liquors for the purpose 
of evading the provisions of this Act shall 
be deemed an unlawful selling, * * * 

Of special interest in this connection is Section 
Eighteen of the said Act, as follows: 

That no property rights of any kind shall 
exist in alcoholic liquors or beverages ille¬ 
gally manufactured, received, possessed, or 
stored under this Act, and in all such cases 
the liquors are forfeited to the District of 
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Columbia, and may be searched for and seized 
and ordered to be destroyed by the Court 
after a conviction when such liquors have 
been seized for use as evidence, or upon satis¬ 
factory evidence to the Court presented by 
the corporation counsel that such liquors are 
contraband. 

The foregoing suggests the question How the ap¬ 
pellants in the first instance acquired lawful pos¬ 
session of the liquors seized by the prohibition 
officers in this case. There is no evidence that such 
liquors were to be used for a sacramental purpose; 
no evidence that they were obtained for medicinal 
needs, or were used in a scientific manner, or were 
obtained for any use other than a beverage. That 
being the fact, was not the liquor claimed to have 
been possessed by appellants before the enactment 
of the National Prohibition Law, in fact contra¬ 
band liquor under the laws of the District of 
Columbia ? 

The Sheppard Act forbade the sale, gift, im¬ 
portation, exchange, or bartering of intoxicating 
liquor for use as a beverage in the District of 
Columbia. Did appellants acquire the liquor for 
scientific, medicinal, sacramental, or pharmaceuti¬ 
cal purposes? Apparently not, for the record is 
silent as to their purpose in acquiring it, unless in¬ 
deed one is impressed that the contrary was the 
case. It is submitted that the expression “ per¬ 
sonal use 99 (Rec. p. 17) reasonably implies, in the 
absence of explanatory evidence of some character, 
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that the liquor so possessed was intended to be used 
as a beverage. 

Is there any evidence in the present record that 
appellants lawfully acquired possession of the 
seized liquor ? It was not testified that they manu¬ 
factured it for their own use before the enactment 
of the Prohibition Law. If they received it by 
gift, it was contraband under the Sheppard Act. 
If they imported it for beverage purposes, it was 
contraband under the Reed “ Bond-Dry ” Amend¬ 
ment, the Act of March 3, 1917 (39 Stat. 1069). 
That Act provided in part as follows: 

Whoever shall order, purchase, or cause 
intoxicating liquors to be transported in in¬ 
terstate commerce, except for scientific, sac¬ 
ramental, medicinal, and mechanical pur¬ 
poses, into any State or Territory the laws 
of which State or Territory prohibit the 
manufacture or sale therein of intoxicating 
liquors for beverage purposes shall be pun¬ 
ished as aforesaid. * * * 

Section 33 of the National Prohibition Act makes 
possession of intoxicating liquors presumptively 
illegal. Under that section persons possessing 
liquor must prove the same to have been lawfully 
acquired, lawfully possessed, and lawfully used. 
The only method under the law by which appel¬ 
lants could have lawfully obtained possession of 
the liquor during the life of the Sheppard Act was 
by importation from another jurisdiction; and the 
Reed Amendment, supra, made this a positive vio¬ 
lation of the law. 
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Let it be not forgotten, also, that the Act of 
November 21,1918 (40 Stat. 1046), empowering the 
President of the United States with authority to 
prohibit the sale, manufacture, or distribution of 
intoxicating liquors in such zones as he might pre¬ 
scribe, was followed by the issuance of proclama¬ 
tions that affected the entire area embraced in the 
District of Columbia. This law was in effect in the 
District of Columbia at the time of the enactment 
of the National Prohibition Law, and was not re¬ 
pealed by the adoption of the Eighteenth Amend¬ 
ment. Likewise the Act did not expire by limita¬ 
tion by the time the Prohibition Law was enacted, 
for the reason that the President then had not de¬ 
termined and proclaimed the date of termination 
of demobilization. Hamilton v. Kentucky Distil¬ 
leries and Warehouse Co. and Dryfoos v. Edivards, 
251 U. S. 146. (Decided together.) 

And Congress, without question, had the consti¬ 
tutional power to prohibit the manufacture, sale, 
and distribution of intoxicating liquors during the 
war. United States v. Baumgartner, 259 Fed. 722. 

MOONSHINE LIQUOR HELD CONTRABAND; W'HEN COURT 
W r ILL ORDER ITS DESTRUCTION 

It is admitted that intoxicating liquors are not 
contraband in every instance, as the mere posses¬ 
sion of them in a private dwelling house, if law¬ 
fully acquired before the Volstead Act took effect, 
is not unlawful. See Connelly v. United States, 
275 Fed. 509. But where the liquor is what is 
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commonly known as “moonshine’’ it is held to be 
contraband and will not be returned, although the 
search warrant under which it was seized is de¬ 
fective. Under such circumstances the "Court will 
properly refuse the return of the seized liquor 
and order it destroyed. See United States v. Alex¬ 
ander, 278 Fed. 308; Voorhies v. United States, 
299 Fed. 275. 

In the instant case there was 44 moonshine ” 
whiskey seized and the return of the investigating 
officer revealed that fact. (Rec. p. 9.) 

In United States v. Rykowski, 267 Fed. 866, it 
w r as held that when liquors and stills were being 
used by defendants in violation of the law, where 
such liquors and stills were seized by officers acting 
under invalid search warrants, the property so 
illegally seized should not be returned to the de¬ 
fendants, even though the evidence obtained by the 
search could not be used against them because of 
the illegal methods by which such evidence was 
secured. 

United States v. Kaplan, 286 Fed. 963, is author¬ 
ity for the proposition that unless the petition for 
the return of liquor alleged to have been unlawfully 
seized affirmatively shows that the petitioner is 
legally permitted to have possession of the liquor 
the effort is to recover the possession of physical 
property, whose possession will be a crime. Said 
the Court at page 972: 

There is no law requiring or justifying 
the return of property to anyone whose pos- 
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session of it will constitute a crime, or whose 
use of it can be only for committing a crime. 

The learned District Court thus dissented from 
the principle announced in United States v. Bay 
and Schultz, supra. 

The claim of appellants is based upon section 33 
of the National Prohibition Act. That section pro¬ 
vides as follows: 

After February 1, 1920, the possession of 
liquor by any person not legally permitted 
under this title to possess liquor shall be 
prima facie evidence that such liquor is kept 
for the purpose of being sold, bartered, ex¬ 
changed, given away, furnished, or other¬ 
wise disposed of in violation of the pro¬ 
visions of this title. Every person legally 
permitted under this title to have liquor shall 
report to the Commissioner within ten days 
after the day when the 18th Amendment of 
the Constitution of the United States goes 
into effect, the kind and amount of intoxi¬ 
cating liquors in his possession, but it shall 
not be unlawful to possess liquors in one’s 
private dwelling while the same is occupied 
and used by him as his dwelling only, and 
such liquor need not be reported, provided 
such liquors are for use only for the personal 
consumption of the owner thereof, and his 
family residing in such dwelling, and by his 
bona fide guests when entertained by him 
therein; and the burden of proof shall be 
upon the possessor in any action concerning 
the same to prove that such liquor was law¬ 
fully acquired, possessed and used . 
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This section has been construed and considered 
by the Federal courts in numerous cases, among 
them being Conway v. United States, 275 Fed. 509; 
Zimmerman v. United States, 277 Fed. 965; Lewin- 
solin v. United States, 278 Fed. 421; Fassolla v. 
United States, 285 Fed. 378; United States v. 
Vat one, 292 Fed. 497. 

In United States v. Alexander, 278 Fed. 308, a 
sworn motion was filed by the defendant, attacking 
the validity of a search warrant issued by a United 
States Commissioner, under which warrant prop¬ 
erty of defendant had been seized, and also pray¬ 
ing for property to be restored. The Court held 
the warrant void because of its insufficient descrip¬ 
tion of the premises to be searched, but in that case, 
as in this, some of the liquor seized was of the 
“moonshine” variety, and the Court held that it 
was “illicit liquor” and that it should be destroyed 
by the United States Marshal. The Court refused 
to order the liquor returned to the defendant. 

From all that the transcript shows, the liquor 
seized, in the instant case may have come into Dick- 
haut’s possession by importation, sale, transfer or 
gift, and in any one of these instances its possession 
was unlawfully acquired, if the liquor was obtained 
during the life of the Sheppard Act or the Reed 
“ Bone-Dry Amendment,” supra . The trial court 
had the opportunity of hearing and seeing the wit¬ 
nesses who gave oral testimony concerning the 
seizure. There was before the Court below various 
affidavits and the return of the prohibition agents. 
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Appellants bad the opportunity of denying that 
any of the seized liquor was of “moonshine” 
variety. They made no such claim. 

Regardless of whether the prosecuting officer be¬ 
lieved that Earl Schoo was a person worthy of be¬ 
lief, or available as a witness for the government, 
the Court saw his affidavit, his description of the 
premises occupied by appellants* and, most impor¬ 
tant of all, noted in the return filed by the pro¬ 
hibition agent that among the seized liquors was 
a quantity of “moonshine” whiskey. It was thus 
characterized by this commonly used appelation 
and appellants apparently conceded its true char¬ 
acter, so far as the. testimony goes. It must be as¬ 
sumed that the Court had in mind the existence of 
the various laws in the District of Columbia affect¬ 
ing intoxicating liquor at the time the so-called 
Volstead Act became a law. If this be true, how 
could the Court have reasonably determined, from 
the evidence given by appellants, that they law¬ 
fully acquired > possessed, and used the intoxicating 
liquor made the subject of this writ of error? 

The Government submits that: 

The order entered in the Court below was not 
such a final order as coiild be reviewed by this 
Court on writ of error. United States v. Mat¬ 
tingly, 52 Appeals D. C. 188, and cases therein cited. 

The question below being an issue of fact* and 
the trial court having decided adversely to appel¬ 
lants* that decision should not be disturbed unless 
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manifest abuse of judgment appears. Appellants 
having failed to meet the test imposed by the Pro¬ 
hibition Act in the effort to regain possession of 
the liquor, it follows that the trial court committed 
no error and its judgment should be affirmed. 
Respectfully submitted. 

Peyton Gordon, 

United States Attorney . 
Raymond Neudecker, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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